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DIGEST OF. OTHER RECENT VIRGINIA DECISIONS. 
(Syllabi prepared by M. P. Burks, State Reporter.) 



Craufud's Adm'r v. Smith's Ex' Or and Others. — Decided at 
Staunton, October 3, 1895. — Buchanan, J. On rehearing, October 1, 1896 — 
Harrison, J. Keith, P., dissenting : 

1. Chancery Practice — Petition to rehear, or bill of review — Affidavits — After- 
discovered evidence — Hearing on merits. Although a trial court may have erred in 
allowing a petition to rehear to be filed, because not accompanied by the necessary 
affidavits, yet, if the case has proceeded to a hearing on such petition, and it then 
appears that the petitioner is entitled to a rehearing and to the relief prayed for, 
it is error to refuse the rehearing and relief simply because the petition was not 
properly supported in the first instance. The court should be satisfied before al- 
lowing a petition to rehear, or a bill of review, to be filed on the ground of after- 
discovered evidence, that the evidence relied on is new and could not have been 
discovered by the use of ordinary diligence prior to the date of the decree com- 
plained of; but when the court is so satisfied, and the petition to rehear, or the bill 
of review, has been filed, these questions are finally determined and not to be re- 
opened on hearing on the merits. 

2. Mutual Mistake — Delivery of property — Conversion — Amount of recovery. 
Where the property of one has been delivered to another under a mutual mistake 
of fact, and the latter has converted the same to his own use, he is accountable to 
the owner upon discovery of the mistake, for the value of the property, with in- 
terest thereon from the date of the discovery of the mistake and demand made. 
And this right of the owner is not affected by the fact that the property would 
have perished if it had remained in kind, without conversion, in the hands of him 
to whom it was delivered by mistake. 

3. Mutual Mistake — Delivery of property or payment of money — Statute of lim- 
itations. Where property has been delivered or money paid under a mutual mis- 
take of fact, the statute of limitations does not begin to run until the discovery of 
the mistake. The rights of the parties to such mistake are not affected by the 
lapse of time, nor generally by anything done or omitted, so long as the parties, 
without fault of their own, remain in ignorance of their mistake. 

■4. Negligence — Ignorance of facts. No one can be guilty of negligence in not 
discovering what he did not know to exist and had no reason to believe existed. 

5. Decree for Account op Debts — Statute of limitations. When a decree is 
entered to take an account of debts against the estate of a decedent, the suit be- 
comes a creditor's suit, and the statute of limitations then ceases to run against 
the creditors of the estate. 

6. Mutual Mistake — Lapse of time — Ignorance of facts. No lapse of time and 
no delay in bringing a suit, however long, will defeat the remedy in case of fraud 
or mutual mistake, provided the injured party, during such interval, was ignorant 
of the fraud or mistake, without fault on his part. The duty to commence pro- 
ceedings can only arise upon discovery of the fraud or mistake. 
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7. Mutual Mistake— Pay/»<?nJ of money — Interest. Where money has been 
paid and received under a mutual mistake of fact, and no fraud or misconduct can 
be imputed to the party from whom the money is sought to be recovered, interest 
will not be allowed except from the time when the mistake was discovered and 
demand made. 



Bristol Iron & Steel Co. v. Thomas and Others. — Decided at 

Wytheville, July 16, 1896.— Keith, P. Absent, Harrison, J: 

1. Chancery Practice — BUI to wind up insolvent corporation — Parties. Upon 
a bill filed by a creditor of an insolvent corporation solely for the purpose of 
winding up its affairs and of subjecting its property and franchises to the payment 
of its debts, the shareholders are neither necessary nor proper parties if no relief 
is sought against them. They are represented by the company. 

2. Mechanics' Lien — Assignment of claim before lien perfected — Rights of as- 
signee. The right to perfect an inchoate mechanics' lien, existing in a contractor 
under section 2475 of the Code, passes by his general assignment for the benefit of 
his creditors to his assignee, and the assignee, on completion of the work, may take 
the necessary steps to perfect the lien, although the statute is silent on the subject. 

Donaldson v. Levine and Others. — Decided at Wytheville, July 
30, 1896. — Cardwell, J. Absent, Harrison, J: 
1. Chancery Jurisdiction — Reformation — Mutual mistake — Presumption — 
Burden of proof. While courts of equity have jurisdiction to reform written in- 
struments on the ground of mutual mistake, yet the presumption is that the writing 
speaks the final agreement of the parties, and the burden is on the complainant 
to overcome this presumption, and to do so the mistake must be plain, and estab- 
lished by the clearest and most satisfactory proof. In the case in judgment this 
has not been done. 



Lyle, Trustee, and Others v. Commercial National Bank and 
Others. — Decided at Wytheville, August 4, 1896. — Buchanan, J. Absent, 
Harrison, J: 
1. Chancery Practice — Appointment of a receiver. The appointment of a 
receiver is always a matter resting in the sound judicial discretion of the court, 
to be exercised or refused as may be right and proper under all the circumstances 
of the case. Upon a bill filed to set aside a deed upon the ground that it was 
made with intent to hinder, delay, and defraud the complainant and other 
creditors of the grantor, and that a fictitious debt was therein secured, and pray- 
ing the appointment of a receiver, the action of the trial court in appointing a 
receiver will not be reversed where it appears that the grantor and trustee had 
notice of the intended application and did not, by affidavit or otherwise, deny the 
fraudulent intent of the grantor, or knowledge thereof of the trustee, or the char- 
acter of the debt charged to be fictitious. 

Dickenson v. Bankers Loan & Investment Co. and Others. — 

Decided at Wytheville, August 4, 1896. Buchanan, J. Absent, Harrison, J: 

1. Chancery Practice — Fraud — How charged — Contradictory statements in bill. 

Fraud is a conclusion of law, and the facts relied on to constitute it must be stated 



